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soil unless obtained by grant from the state. Goodwin v. Thompson (1885, Tenn.) 
15 Lea. 209. State v. Akers (1914) 92 Kan. 169, 140 Pac. 637. And some courts 
have held that the state has no power of alienation of any interest in the soil of 
such streams, inasmuch as the title to such soil is held in trust for the people. 
State v. Korrer (1914) 127 Minn. 60, 148 N. W. 617; Rossmiller v. State (1902) 
114 Wis. 169, 89 N. W. 839. Where the title to the soil of non-tidal waters is in 
the riparian owner, it is generally held that the public is not privileged to fish 
and hunt aquatic animals. Decker v. Baylor (1890) 133 Pa. 168, 19 Atl. 351; 
Griffith v. Holman (1900) 23 Wash. 347, 63 Pac. 239; Adams v. Pease (1818) 
2 Conn. 481. But on the other hand it has been held that the right of fishing 
is incident to that of navigation and therefore public. Diana Shooting Club v. 
Hasting (1914) 156 Wis. 261, 145 N. W. 816; Forestier v. Johnson (1912) 164 
Calif. 24 127 Pac. 156. The principal case, while following the apparent trend 
of authority relative to the rights of riparian owners whose ownership of the 
beds of streams is recognized, would seem to have carried this doctrine to a 
point where the sanction of public policy is very doubtful. 

Property — Waters and Watercourses — Floods — Riparian Owner's Right to 
Protect his Property by Embankment. — The parties owned land in New 
Zealand upon opposite banks of a river, whose waters periodically in times of 
flood overflowed the bank at a point on the defendant's property, spread over it 
without any defined channel, and ultimately found their way back to the river. 
To exclude these waters he built an embankment, and this resulted in an increased 
flooding of the plaintiff's farm. The latter thereupon brought this action for 
damages and for the removal of the obstruction. Held, that the plaintiff was 
without remedy, since he had failed to establish the existence of any flood 
channel or ancient and rightful course for the flood waters over the defendant's 
land. Gerrard v. Crowe (1920, P. C.) 37 T. L. R. no. 

It is elementary law that a riparian owner is entitled to have a natural water- 
course flow ut currere solebat. Surface water, on the other hand, may be 
obstructed in most jurisdictions. See (1920) 29 Yale Law Journal, 686. In 
the United States, flood water is generally considered to be a part of the water- 
course, unless it becomes severed from the stream, spreading out over the land 
never to return; and its flow may not be obstructed to the injury of other riparian 
owners except at times of unprecedented flood. Uhl v. Ry. (1904) 56 W. Va. 
494, 49 S. E, 378; Town v. Hicks (1909) 23 Okla. 684, 102 Pac. 79. A few states 
hold that it becomes surface water when it spreads out over the land without 
any fixed channel or definite current. Gobin v. Piety (1920, Ind.) 125 N. E. 655. 
The reason for these decisions seems to be that a contrary doctrine in those states 
would render useless large portions of their richest soil. See Taylor v. Fickas 
(1878) 64 Ind. 167, 175. In localities such as the Mississippi Valley, where 
the floods are so extraordinary and would cover the land where whole cities 
now stand, it is held that, for the protection of life and property, this land 
cannot be considered as a part of the flood channel, and any owner may protect 
his lands by dikes or levees without liability to others. Cubbins v. Commissioners 
(1916) 241 U. S. 351, 36 Sup. Ct. 671; Smeltzer v. City (1914) 246 Pa. 560, 92 
Atl. 702. A riparian owner may protect his land from any change in the course 
of the stream, or from encroachment by the sea. Barnes v. Marshal (1886) 
68 Calif. 569, 10 Pac. 115; Rex v. Pagham (1828, K. B.) 8 B. & C. 355. And if 
it appear that a structure previously erected by the plaintiff so changed the flow 
that the defendant's embankment merely served to protect his land from this 
added peril and was not obstructing the ancient and rightful course of the flood 
waters, the plaintiff may not complain if his lands are thereby inundated. 
Trafford v. Rex (1832, Exch.) 8 Bing. 204; Wilhelm v. Burleyson (1890) 106 
N. C. 381, 11 S. E. 590. The waters of artificial canals are governed by principles 
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that differ from those which are applied to natural watercourses. Neild v. Ry. 
(1874) L. R. 10 Exch. 4. The leading English case holds that nature provides 
a flood channel for every stream, and that this may not be obstructed to the 
injury of others ; it is clearly not stated that the channel must be well denned. 
Menzies v. Breadalbane (1828, H. L.) 3 Bligh (n. r.) 414. With one exception, 
which is cited in the principal case, there seems to be no English case since 1828 
that cannot be distinguished under the principles stated in this note. Drainage 
Board v. Ry. (1912, K. B.) 106 L. T. 429. That case relies for its authority 
upon Rex v. Pagham, supra, which is a case of encroachment by the sea, and is 
governed by different principles. It is believed that the principal case cannot be 
supported on existing English authority, nor does it seem reasonable to hold 
that flood water overflowing the bank and later returning to the stream is not a 
part of the stream. The way which nature has provided for the flow is the 
watercourse, and water flowing in that course is not to be obstructed as mere 
surface water. See Cairo Ry. v. Brevoort (1894, C. C. D. Ind.) 62 Fed. 129, 133. 

Sales — Public Water Works — Implied Warranty of Purity of Water 
Sold.— The defendant city sold water to its inhabitants. The plaintiff, a purchaser, 
contracted typhoid from the water, and brought this action, alleging an 
implied warranty of purity. The defendant demurred. Held, (two judges 
dissenting) that there was no implied warranty of purity in a sale of water. 
Canavan v. City of M echanicville (1920) 229 N. Y. 473, 128 N. E. 882. 

This case is supported by almost all the little authority there is. See Green v. 
Ashland Water Co. (1898) 101 Wis. 258, 77 N. W. 722; Hayes v. Torrington 
Water Co. (1914) 88 Conn. 609, 92 Atl. 406; Hamilton v. Madison Water Co. 
(1917) 116 Me. 157, 100 Atl. 659. One case tending the other way, allowed an 
injunction to prevent the water company from collecting water rent where impure 
water had been supplied, irrespective of negligence. Brymer v. Butler Co. 
(1895) 172 Pa. 490, 33 Atl. 707. A municipal corporation which supplies water 
is held to the same liability as is a private water company. Flutmus V. City of 
Newport (1917) 175 Ky. 817, 194 S, W. 1039; Oklahoma City v. Hoke (1919) 
75 Okla. 211, 182 Pac. 692. Liability in these cases was formerly denied on the 
ground that there was no sale. Green v. Ashland Co., supra. But this metaphysi- 
cal distinction has not survived in the practical twentieth century. Jersey City v. 
Harrison (1904) 71 N. J. L. 69, 58 Atl. 100; see Oakes Co. v. New York (1912) 
206 N. Y. 221, 228, 99 N. E. 540, 541. There seems to be the same relation 
between the parties as in the sale of foodstuffs. Jones a. Mt. Holly Water Co. 
(1915) 87 N. J. L. 106, 93 Atl. 860. In this regard it is a very nice question as 
to the effect of the sales act on the American theory of an absolute liability on an 
implied warranty because of a high regard for human life. The words of the 
statute require actual or implied notice of the particular use for which the 
article is bought, and actual or implied reliance upon the seller's skill; it is 
still an open question whether or not this is merely a codification of the common 
law. See Perkins, Unwholesome Food as a Source of Liability (1920) 5 Iowa 
L. Bull. 103; Comments (1920) 29 Yale Law Journal, 782. It has been held 
necessary that the goods be such that the seller have an opportunity to examine 
Cf. Ward v. Atlantic & Pacific Tea Co. (1918) 231 Mass. go, 120 N. E. 225; 
Bigelow v. Me. Central Ry. (1912) no Me. 105, 85 Atl. 396. When a house- 
holder contracts for water, he commonly does so for purposes of securing 
a drinking supply. But is water nearer to nature and less under the seller's 
control than pork? Has modern science developed microscopic inspection so that 
it is practical for a city continuously to inspect its water supply for typhoid? 
Answering that there is no control, the instant case decides that without control 
on the seller's part there is no implied reliance on his skill, and that the words 
of the sales act make reliance necessary. 



